
\ e n  ice to sutxidire  their chief comperitors. the incumbent LEC\ This cros\-suhsid> fioni ne\\ 

entrants to incumbents is a paradigmatic marker dihtorrion that skews cornpetition Accordingl!. 

i t  IS the po lu  opposite of a regulatory action tha t  is neutral to competition Because the Inrerim 

LEC Fund I S  not cornpetiti\'el) neutral. i t  cannot jatisfy any of the \afe harbor\ i n  \ection 25?(b) 

and must he preempted as ii barrier to entry that is prohibited by hection ? 5 3 ( a )  

ln  addition. and independently. the Interim LEC Fund cannot satisty \ection 

253(b) ' \  safe harbor for univer\aI service programs because i t  is not "consistent with section 

25.1." rhe provision of  the tedcral Acr that governs universal service programs As explained 

above. section 25.1 expressly requires (he federal USF to be funded by all telecommunications 

carrier\ Moreover. subwction ( f )  of section 251 expre5sly requires .sfore universal service 

propiam\ to be funded by all telecommunicationc carriers who provide intrastate w v i c e  " 

Becausc tlic Inteiim LEC Fund I \  funded exclusively by a single class of c x r i e n  - not 211 

telecnmm~inications carrier\ in South Carolina - i t  is flatly I I I C O I ~ . Y I ~ ? C I I ~  with section 254 and 

thsrefore cannot bc w v e d  from preemption a\  a universal service program that \atisfies section 

1-53(h) 

5(1 

Wcr/e/-fI wf / -c /e \ \  yI I O  J'i 

'"47 U . S  C 
17 11 S C (j 254(f) provides in pertincnt part "A State may adopt regulations not inconsislenl 

wlth the Commishion'b rule\ to pre\erve and enhance universal service Every 
ie lecommunic~t ion~ carrier that provide$ rntramte relecommunications services shall conmbute, 
on an equitable and nondi~criminator) basih. in a manner determined by the State to the 
prcwvat ion and advancement of universal service in  that State " 

?54(b)(4). fd b 251(di 
<I 

7 7  _- 



11. THE COMMISSION MUST PREEMPT THE SOUTH CAROLINA STATUTES 
AND ADMINISTRATIVE PROCEDURES ESTABLISHING THE INTERIM LEC 
FUND BECAUSE THEY CONFLICT WITH SECTION 254 OF THE 
COMMUNICATIONS ACT. 

Even apan from Section 253. traditional preemption doctrine provides an 

independent basis for precmpring the statutes and administrative procedures establishing the 

South Carolina Interim LEC Fund As the Commission has explained. the exerci\e of i t \  

preemption authority is “governed primarily by two distinct, but related, standard$.”’-! The fir>[ 

for preemption 15 section 253 “Second, the Supreme Coun ha5 repeatedly affirmed federal 

preemption where there exists a conflict between federal and state law Such a conflict may arise 

‘where compliance w t h  both federal and \u te  law is i n  effect physically impossible’ or when 

state law ‘stands a\ an obstacle to the accomplishment and execution of the full purposes and 

In detcrmining whether state law ‘stands as an obstacle‘ to the fu l l  objectiw\ of Conzress 

implernentarion of federal law. the Supremc Couri ha\ held that “ i t  is nor enough to say that the 

ulumare ,uoaI 01’ both federd and \Late law is the rame is pre-empted if I t  

interfere\ with the method\ by which the federal qtatute was designed to reach that goal.”’4 It IS  

..,ii 

A state law . 

well-e\tablished t h d  “pre-emption may result not on14 from action taken by Congres\ itself. a 



federal agency acting within thc \cope of its conpss iona l ly  delegated authority may preempt 

state regulation.“” 
.. 

In W e t r e r ~ l  W~w/es.\ the Commission made an independenr findins t h a  the 

Kmsas x h e m e  “could well be tound invalid under traditional preemption doctrine” hecause i t  

conilicts with section 254 ’I’ Ah the Coinmission explained 

We have previously held. in  interpreting section 254 of the 
Conimunications Act, that competitive neutrality in the collection 
and distribution of funds and determination of eligibility in 
universal service \upport mechanisms 15 consistent with 
con:rc~sional intent and necasary  to promote a procompetitive. 
de-regulatory natioiid policy framework As discussed above, i t  is 
doubtful that a universal service funding program that restricts 
eligibility to ILECs could be convdered competitively neutral 
Thus. a program of this nature may well be found to be 
inconsistent with and to impede the achievement of important 
Congressional and Commission goal\ 

South C ~ r o l i n a  5 lnterini LEC Fund likewise conflicts with section 254 As 

i 7  

explained above. the Interim LEC Fund serves the same purposes as the Kansas scheme: i t  is a 

universal \ervicc support m e c h m i m  de\igned to make explicit subsidies for universal service 

that were implicit under the former monopoly regime The Interim LEC Fund ruffers from the 

unit tlaw that the Cornmi\\ion recogi red  i n  Wesreni Wireless i t  “restricts eligibility to 

LLEC\.” and. therefore. i$ “incon\istent with” and “impede[s] the achievement of imponant 

~~ 

” Loiitriunu PSC. 176 U.S at 369 
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Congressional and Cornmission goals" with respect to implementation of universal serviccih AS 

a rewlt. the lnterim LEC Fund contlicrs with section 254 of the federal Act and murr bc 

preempted 

Moreover. the Inierim LEC Fund conflicts with section 254 for an additional 

reason that the Commission identified in  We.yrem W~relrss .  but that was not present In rhs 

Kansas scheme That is. the Interim LEC Fund is not "competitively neutral" in the "collection" 

of fund5 because i t  is funded only by long distance providers s9 As the Commission 

acknowledged in  We.\reni Wtre/e\c. i t  has "previously held. in interpreting section 154 of the 

Communications Act. that competitive neutrality in  the collection of funds . is consistent 

with congre.;\ional intent and neceswry to promote a procompetitive. de-regulatory national 

policj framework 'A'' Specifically. the Commission has held that "as a guiding principle. 

competitive neurrality is consisrent with several provisions of section 7-54 including the explicit 

requirement of equitable and nondiscriminatory  contribution^."^^ Indeed. as shown above. 

section 2 W t )  e x p r e 4 y  require\ $/are universal service programs to be funded by c r f l  

W(,,\rrrn Wlre/er\ ¶ I I 
I t /  (footnote> and quotation\ omitted) 

56 

5 1  

j h  Id 
iy Id 
bo Id 

Un/verco/ Srnrcr  Order 41 48 h i  
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telecommunications carrier$ who provide incrrastate service ’’ The Inrerim LEC Fund’s 

discriminatory funding mechanim therefore directly conflicts with section 254(fi and other 

provisions of scction 254. and must be preempted 

CONCLUSION 

For the foregoing reasons. AT&T respectfully requests that the Comm~ssion.  

pursuant to section 253 of the Communications Act and traditional preemption doctrine. preempt 

S C Code A n n  $ $  58-9-280(L) & ( M ) ,  which established the Interim LEC Fund, as well as the 

accompanyins adininistrative procedures that sovern the operation of the Fund 
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26 



1h ied  October 7 2002 
Wa\hingon. D C 

Patricid A Buny,i\i 



SERVICE LIST 

Marlene H Dortch Mr G q E  Walsh 
Secrelary Executive Director 
Federal Communications Commission Public Service Commission of South Carolina 
445 lTh  Street, sw 101 Executive Cenrer Drive 
Washingon. D C. 70554 Columbia. South Carolina 79210 

Honorable Charlie Condon 
Attorney General 
P 0. Box I1549 
Columbia. SC 7921 I 

28 


